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Revised October 13, 2003

MEMORANDUM
TO: CALAFCO
FROM: Clark A. Alsop
Paula C. P. de Sousa
Sophie A. Akins
RE: CALAFCO: Current Methods in Cortese-Knox-Hertzberg Loca Government

Reorganization Act of 2000 for Extinguishment of Specid Didricts

This memorandum isintended to provide an overview of thetypical methodsfor extinguishing
specia districts. Of course, the procedures and processes for consolidations, dissolutions, mergers and the
establishment of subsidiary districtsmay take variousformsnot delineated herein. Each LAFCO should work
with itslegal counsel in order to ensure that the appropriate procedures are followed.

QUESTIONS PRESENTED
1 What are the various ways a specia district may be extinguished under the
Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000 (Gov.
Code § 56000 et seq.)* (the "Act")?
2. What restrictions are on these processes to extinguish specia digtricts, if any?
SHORT ANSWERS

1 Districts may be eiminated through:

A. Consolidetion,
B. Dissolution;
C. Merger;
D. Establishment of a Subsidiary Didtrict.
2. The following are limitations specific to the processes listed above to eliminate districts:
A. Consolidation: Districts may only consolidate if they are formed under the same

principal acts. That is, only a municipa water district may be consolidated with a
municipa water digtrict, not an irrigation district even though an irrigation district
may provide many of the same services as a municipal water district.

L All further citations are to the Government Code unless otherwise specified.
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B. Dissolution: Dissolutions could be subject to court chalenge should LAFCO
designate another district to "step into the shoes," either entirely or for certain
functions, of the dissolved district.

C. Merger: A City must consent to a merger regardless of whether LAFCO initiated
the merger proceedings or whether the voters approved the merger.

D. Establishment of a Subsidiary Didtrict: A subsidiary district may only be established
if it meets certain statutorily mandated requirements related to the amount of district
territory and the number of digtrict voters also located within the city's boundaries.

DISCUSSION

A. CONSOL IDATION

1. Brief History

In 1986, the State Legidature amended the Act to include, in part, a definition for the term
"consolidation."  Although the Act has since then been amended numerous times, the definition of a
"consolidation” has remained constant. Under the Act, a"consolidation” is defined as "the uniting or joining
of two or more . . . digtricts into a single new successor district. In the case of consolidation of special
digtricts, dl of those digtricts shall have been formed pursuant to the same principa act.” (8 56030.) Since
July 1, 1994, LAFCO's have had the power to initiate proposalsto consolidate districts. (8 56375(a).) Before
1994, only didtricts or petitioners could initiate a consolidation proceeding.

2. LAFCO-Initiated Consolidation

LAFCO may only initiate a consolidation if it is consstent with a recommendation or
conclusion of a study prepared pursuant to Sections 56378, 56425, or 56430 and LAFCO makes the
determinations specified in Section 56881(b). (8 56375(a).) Sections 56378, 56425 and 56430 require
LAFCO to study existing agencies and make determinations regarding spheres of influence and conduct
service reviews of the municipal services provided in the area for review.

Section 56881(b) requires LAFCO to make both of the following determinations with regard
to the proposed consolidation:

(b (@] Public service costs of aproposal that the LAFCO
is authorizing are likedy to be less than or
substantidly similar to the costs of alternate means
of providing the service.

2 Promotes public access and accountability for
community servicesneedsand financial resources.
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Although not required, where LAFCO initiates a consolidation, LAFCO is"encouraged" by
Section 56853(c) to utilize a reorganization committee to review the proposa to consolidate. Section 56668
requires LAFCO to consider the factors set forth in Appendix "A" to this Memorandum in evaluating the
proposal to consolidate.

a Protest/El ection/Certificate of Completion

LAFCO is not required to place the consolidation before the voters, unless written protests
have beenfiled in accordancewith Section 57113'srequirements. (8 56854(a)(3).) Section 57113(a) requires
that LAFCO submit a consolidation to the voters if LAFCO receives a petition prior to the conclusion of the
protest hearing signed by the following:

(@] (A) At least 10 percent of the number of landowners within
any affected district within the affected territory who own
at least 10 percent of the assessed va ue of land within the
territory. . ..

(B) At least 10 percent of the voters entitled to vote as aresult
of residing within, or owning land within, any affected
district within the affected territory. . . .

2 In the case of a landowner-voter district, that the territory is
uninhabited and a petition requesting that the proposal be submitted
to confirmation by the voters has been signed by at least 10 percent
of the number of landownerswithin any affected district within the
affectedterritory, owning at least 10 percent of the assessed value
of land within the territory. . . .

(§ 57113(a)(1) and (2) (emphasis added).)

If asufficient protest ismade, LAFCO is required to submit the consolidation to the voters.
LAFCO's resolution must designate the territory in which the elections will be held,? provide the question to
be submitted to the voters, specify any consolidation terms and conditions, and state the vote required to
confirm the consolidation. (88 57118, 57115.) The election procedures and requirements are set forth in
Section 57125 et seq.

If an eection is held and the mgority of voters vote against the consolidation, LAFCO must
adopt a certificate of termination of proceedings. (8 57201.) However, if the mgjority of the voters vote for
a consolidation of the districts, LAFCO must execute a certificate of completion confirming the order of
consolidation. (857177.5(a).) If no élection isrequired to be held, the LAFCO Executive Officer must till
execute a certificate of completion and make the requisite filings. (8 57200.)

2 The affected districts in which no eection is held are deemed to have consented to the
proposal.

SDPUB\SAA\286036 -3-



LAW OFFICES OF
BEST BEST & KRIEGER LLP

b. Effect of Consolidation

After the LAFCO Executive Officer files the requisite certificate of completion, the
consolidated district succeeds to al the "powers, rights, duties, obligations, functions, and properties of the
predecessor districts’ which consolidated to form a new district. (8§ 57500.)° Included in these rights and
duties, a consolidated district becomes liable for al debts of the predecessor districts. (8 57502.) The
consolidated district "steps into the shoes' of the predecessor districts because it is as if the "consolidated
district had been originally formed under the principa act." (§ 57500.)

C. Effective Date

Findly, the consolidation's effective date is the date set forth in LAFCO's resolution so long
as it is not earlier than the date the certificate of completion is executed or later than 9 months after an
election in which the mgjority of votersvote for the consolidation. (8 57202(a).) If LAFCO'sresolution does
not establish an effective date, the consolidation is effective on the day the consolidation is recorded by the
county recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

3. District-lInitiated Consolidation

a Initiated by One District

The legidative body of a district wishing to consolidate with another district formed under
the same principal act must submit a Resolution of Application to the LAFCO Executive Officer of the
principa county. (856658(a).) The Application must contain the components set forth in Appendix "B" to
this Memorandum, which include, in part, a Resolution of Application (see Appendix "C") and a Plan for
Providing Services (see Appendix "D").

Before the hearing, the Executive Officer must prepare areport on the Application, including
his or her recommendation on the Application and give acopy of the report to every affected district, agency,
and city. (856665.) At the hearing, LAFCO hears and receives written and oral protests and evidence as
well as the Executive Officer's report and the Plan for Providing Services. (8 56666.) Section 56668
requires LAFCO to consider the factors set forth in Appendix "A" to this Memorandum in evaluating the
proposal to consolidate. LAFCO may aso impose terms and conditions pursuant to Sections 56885.5 and
56886.

i. Protest/Election/Certificate of Completion

An dection must be held where an affected city or agency has not objected by resolution but
a written protest is received that meets the voter/landowner petition requirements of Section 57081(b).
(856854(a)(1).) Section 57081 sets forth the following protest threshold:

(b (@] Inthe case of inhabited territory, that a petition requesting
that the proposal be submitted to confirmation by the voters
has been signed by either of the following:

3 But see, Section 57301 regarding effect of Section 57500 et seq. when specific terms and
conditions are imposed by LAFCO pursuant to Section 56886.
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(A)  Atleast 25 percent of the number of landowners
within the territory subject to the consolidation or
reorganization who own at least 25 percent of the
assessed value of land within the territory.

(B) At least 25 percent of the votersentitled to vote as
aresult of resding within, or owning land within,
the territory.

2 In the case of alandowner-voter district, that the territory
is uninhabited and a petition requesting that the proposal be
submitted to confirmation by the voters has been signed by
at least 25 percent of the number of landownerswithin the
territory subject to the consolidation or reorganization,
owning at least 25 percent of the assessed value of land
within the territory.

(Id.) If an affected city or district files a resolution of objection, then an election must be held in each
affecteddigtrict if awritten protest isreceived that voter/landowner petition thresholds of Section 57114(a)(1)
- (2) and (b), which provides:

€)] (@] In the case of inhabited territory, that a petition requesting
that the proposal be submitted to confirmation by the voters
has been signed by either of the following:

(A)  Atleast 25 percent of the number of landowners
within any affected district within the affected
territory who own at least 25 percent of the
assessed value of land within the territory.

(B)  Atleast 25 percent of thevotersentitled to vote as
a result of resding within, or owning land within,
any affected district within the affected territory.

2 In the case of alandowner-voter district, that the territory
is uninhabited and a petition requesting that the proposal be
submitted to confirmation by the voters has been signed by
at least 25 percent of the number of landownerswithin any
affected district within the affected territory, owning at
least 25 percent of the assessed value of land within the
territory of that district.

(b) If a petition that meets the requirements of this section has been
filed, the commission shal approve the proposa subject to
confirmation by the voters of each district that has filed such a

petition.
(Id. (emphasis added).)
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If LAFCO isrequired to submit a consolidation to the voters pursuant to Section 57081, the
election will be held within the territory of each district ordered to be consolidated. (8 57118(a).) If on the
other hand, LAFCO is required to submit aconsolidation to the voters pursuant to Section 57114, the election
will be held separately within the territory of each affected district that has filed a petition meeting the
requirements of Section 57114.* (§ 57118(f).) LAFCO'sresolution must provide the question to be submitted
to the voters, specify any consolidation terms and conditions, and state the vote required to confirm the
consolidation. (8 57115.) The election procedures and requirements are set forth in Section 57125 et seq.

If an election is held and the mgority of voters vote against the consolidation, LAFCO must
adopt a certificate of termination of proceedings. (857179.) However, if the mgority of the votersvotefor
a consolidation of the districts, the LAFCO Executive Officer must execute a certificate of completion
confirming the order of consolidation. (857177.5(d).) If no electionisrequired to be held, LAFCO must till
execute a certificate of completion and make the requisite filings. (8 57200.)

ii. Effect of Consolidation

After the LAFCO Executive Officer files the certificate of completion, the consolidated
district succeeds to al the "powers, rights, duties, obligations, functions, and properties of the predecessor
digtricts' which consolidated to form a new district. (8 57500.)° Included in these rights and duties, a
consolidated district becomes liable for al debts of the predecessor districts. (8 57502.) The consolidated
district "stepsinto the shoes" of the predecessor districts becauseit isasif the "consolidated district had been
originally formed under the principal act." (8 57500.)

ili. Effective Date

Findly, the consolidation's effective date is the date set forth in LAFCO's resolution so long
as it is not earlier than the date the certificate of completion is executed or later than 9 months after an
election in which the mgjority of votersvotefor the consolidation. (857202(a).) If LAFCO'sresolution does
not establish an effective date, the consolidation is effective on the day the consolidation is recorded by the
county recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

b. Initiated by Two or More Didtricts

Consolidation may aso beinitiated by the legidative bodies of two or more specid districts.
In order to start the consolidation process, the districts must adopt a Resolution of Application to consolidate
the districts. (8 56853(a).) The Application must contain the components set forth in Appendix "B" to this
Memorandum, whichinclude, in part, aResolution of Application (see Appendix "C") and aPlan for Providing
Services (see Appendix "D"). LAFCO may also impose terms and conditions pursuant to Section 56885.5
and 56886.

4 See, Footnote 2.

5 See, Footnote 3.
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LAFCO may change the terms of the consolidation set forth in the districts proposal.
(8 56853(b).) However, after modifying any of the materia terms of the consolidation proposal, LAFCO
must provide mailed written notice of the change to the districts and cannot move forward on the consolidation
for thirty (30) days following that mailing without the districts written consent. (8§ 56853(b).) During this
thirty (30) day time period, either district may filewith the LAFCO's Executive Officer awritten demand for
LAFCO to make determinations only after notice and hearing on the proposals. If no written demand is made
by either district, LAFCO may make those determinations without notice or a hearing. However, LAFCO
cannot make any changes that would delete or add districts to the proposed consolidation without the written
consent of the applicant districts. (8§ 56853(d).)

i Protest/El ection/Certificate of Completion

Upon receiving the proposals to consolidate from the districts, LAFCO must approve, or
conditionaly approve, the consolidation unless LAFCO receives a petition from the statutorily-mandated
number of landowners/votes to submit the consolidation to an election as described below. (8 56853(a).)
Moreover, if aconflicting proposal is submitted to LAFCO within 60 days of the submission of the proposa
to consolidate, then LAFCO cannot approve the proposal to consolidate until it considers the conflicting
proposal. (8§ 56657.)

Aneection must be held where an affected city or agency has not objected by resol ution but
a written protest is received that meets the voter/landowner petition requirements of Section 57081(b).
(8 56854(a)(1).) If anaffected city or district files aresolution of objection, then an eection must be held if
a written protest that has been signed meeting the threshold level set forth in Section 57114(a). These
thresholds are set forth in Section A(3), above.

If LAFCO isrequired to submit a consolidation to the voters pursuant to Section 57081, the
election will be held within the territory of each district ordered by to be consolidated. (§ 57118(a).) If onthe
other hand, LAFCO isrequired to submit a consolidation to the voters pursuant to Section 57114, the election
will be held separately within the territory of each affected district that has filed a petition meeting the
requirements of Section 57114.5 (8 57118(f).) LAFCO's resolution must provide the question to be
submitted to the voters, specify any consolidation terms and conditions, and state the vote required to confirm
the consolidation. (8 57115.) The election procedures and requirements are set forth in Section 57125 et

seq.

If an eection is held and the mgjority of votersvote against the consolidation, LAFCO must
adopt a certificate of termination of proceedings. (857179.) However, if the mgority of the voters vote for
a consolidation of the districts, the LAFCO Executive Officer must execute a certificate of completion
confirming the order of consolidation. (8 57177.5(8).) If no electionisrequired to be held, LAFCO must il
execute a certificate of completion and make the requisite filings. (8 57200.)

6 See, Footnote 2.
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ii. Effect of Consolidation

After the LAFCO Executive Officer files the requisite certificate of completion, the
consolidated district succeeds to al the "powers, rights, duties, obligations, functions, and properties of the
predecessor districts' which consolidated to form a new district. (8 57500.)” Included in these rights and
duties, a consolidated district becomes liable for al debts of the predecessor districts. (8 57502.) The
consolidated district "steps into the shoes' of the predecessor districts because it is as if the "consolidated
district had been originally formed under the principa act." (§ 57500.)

iii. Effective Date

Findly, the consolidation's effective date is the date set forth in LAFCO's resolution so long
as it is not earlier than the date the certificate of completion is executed or later than 9 months after an
election in which the mgjority of votersvote for the consolidation. (8 57202(a).) If LAFCO'sresolution does
not establish an effective date, the consolidation is effective on the day the consolidation is recorded by the
county recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

4. Petition-I nitiated Consolidation

Specid districts may be consolidated by petition signed by the requisite number of registered
voters or landowners, depending upon the specifics of the digtrict's statutory authorization. Prior to circulating
any petition, however, the proponents for change of organization must file a notice of intention to circulate
apetitionwith LAFCO. (§56700.4(a).) After anotice of intentionto circulatethe petitionisfiled, the petition
may be circulated for the appropriate signatures. (8 56700.4(b).) For aconsolidation, voters or landowners
must Sign a petition as follows:

@ For registered voter districts, by not less than 5 percent of the
registered voters within each of the severd districts.

(b For landowner-voter districts, by landowner-voters within each of
the severa district constituting not less than 5 percent of the
number of landowner-voters owning land within each of the severa
digtricts owning land within each of the several districts, and who
also own not less than 5 percent of the assessed value of land
within each of the severa districts.

(§ 56865.)

The petitionersmust submit an Application for consolidation to the LAFCO Executive Officer
of the principal county. (8 56658(a).) Like a Resolution of Application filed by districts wishing to
consolidate, the Application must contain those eements set forth in Appendix "B" to this Memorandum.
Additiondly, the petition must contain al of the requirements delineated in Section 56700 attached to this
Memorandum as Appendix "C." Onceapetition isqualified by the Executive Officer, the Executive Officer
issues a certificate of filing to the applicant. (8 56658(e)-(i).) Within 90 days of issuing the certificate of
filing, the Executive Officer must set a hearing. (8 56658.)

’ See, Footnote 3.
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Before LAFCO may take action on a proposal to consolidate, LAFCO must hold a public
hearing on the proposa. (8 56662(b).) Section 56668 requires LAFCO to consider the factors set forth in
Appendix "A" to thisMemorandum in eval uating the proposal to consolidate. LAFCO may aso imposeterms
and conditions pursuant to Section 56885.5 and 56886.

i Protest Election/Certificate of Completion

LAFCO is ill not required to place the consolidation before the voters, unless written
protests have been filed meeting Section 57081, if an affected city or district has not objected by resolution
to the proposal, or Section 57114, if an affected city or district has objected by resolution to the proposal.
(8 56854(8)(1) and (2).) These threshold limits are delineated in Section A(3), above.

If LAFCO is required to submit a consolidation to the voters pursuant to Section 57081, the
election will be held within the territory of each district ordered by to be consolidated. (8§ 57118(a).). If on
the other hand, LAFCO is required to submit a consolidation to the voters pursuant to Section 57114, the
election will be held separately within the territory of each affected district that has filed a petition meeting
the requirements of Section 57114.%2 (§ 57118(f).) LAFCO's resolution must provide the question to be
submitted to the voters, specify any consolidation terms and conditions, and state the vote required to confirm
the consolidation. (8 57115.) The election procedures and requirements are set forth in Section 57125

et seq

If an election is held and the mgority of voters vote against the consolidation, LAFCO must
adopt a certificate of termination of proceedings. (8 57179.) However, if the mgority of the votersvote to
consolidate the districts, LAFCO must execute a certificate of completion confirming the order of
consolidation. (8 57177.5(a).) If no eection is required to be held, the LAFCO must still execute a
certificate of completion and make the requisite filings. (8§ 57200.)

ii. Effect of Consolidation

After the LAFCO Executive Officer files the requisite certificate of completion, the
consolidated district succeedsto al the "powers, rights, duties, obligations, functions, and properties of the
predecessor districts’ which consolidated to form a new district. (8 57500.)° Included in these rights and
duties, a consolidated district becomes liable for al debts of the predecessor districts. (8 57502.) The
consolidated district "steps into the shoes' of the predecessor districts because it is as if the "consolidated
district had been originally formed under the principa act." (§ 57500.)

ili. Effective Date

Finally, the consolidation's effective date is the date setforthin LAFCO'sresolution so long
as it is not earlier than the date the certificate of completion is executed or later than 9 months after an
election in which the mgjority of votersvotefor the consolidation. (857202(a).) If LAFCO'sresolution does
not establish an effective date, the consolidation is effective on the day the consolidation is recorded by the
county recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

8 See, Footnote 2.

9 See, Footnote 3.
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5. Limitations on Consolidation

Only digtricts formed under the same principal act may be consolidated into asingle district.
For instance, two municipa water districts may consolidate. However, an irrigation district and a municipal
water district cannot consolidate even though they may share many of the same powers and duties. The
requirement that both districts be formed pursuant to the same act may be, in part, because of the mandates
in Sections 56859 and 56860 that the proceedings to formanew district must conform to principal act of the
district to be formed. Section 56859 provides:

Proceedings for the formation of adistrict shal be conducted as authorized
in the principa act of the district to be formed and Section 56100.

(856859.) Section 56100 specifiesthat for the purposes of reorganization, LAFCO serves as the conducting
authority and that the reorganization provisions of the Act prevail over any conflicting laws in the principa
act of thedigtrict. A specia digtrict dissolution may be appropriateif the conditions for a consolidation of two
special districts are not present.

We believe LAFCO may affect the "consolidation™ of two districts formed under different
principa acts, by approving a reorganization which includes the dissolution of one district and the annexation
of that territory to the other district. This interpretation is discussed below in Section B(5) of this
Memorandum, and could, because the Act does not expressly provide for this process, be subject to challenge
in court.

B. DISSOLUTION

1. Brief History

As aresult of the Gotch Amendment (AB 1335) to the Cortese-Knox Local Government
Reorganization Act of 1985, proposals to dissolve a special district may be initiated by LAFCO itself. (8
56000.) The purpose of the Gotch Amendment was to consolidate overlapping districts into a more coherent
system of local government or dissolve districts that have outlived their purpose. However, by 2000, five
years after the passage of the Gotch Amendment, only one LAFCO-initiated proposal had led to the
dissolution of aspecia district. (Little Hoover Commission, Special Districts: Relics of the Past or Resources
for the Future? 9 (2000).)

At present, the procedures for a dissolution may be commenced by the digtrict, by petition
or LAFCO itsdlf. The Act defines the term "dissolution™ as:

The dissolution, disincorporation, extinguishment, and termination of the
existence of a district and the cessation of al its corporate powers, except
as the commission may otherwise provide pursuant to Section 56886 or for
the purpose of winding up the affairs of the digtrict.

(8 56035.)
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2. LAFCO-Initiated Dissolution

A dissolution may be initiated by LAFCO if it is consstent with a recommendation or
conclusion of a study prepared pursuant to Section 56378, 56425, or 56430 and LAFCO makes the
determinations specified in Section 56881(b). (8 56375(a).) Sections 56378, 56425 and 56430 require
LAFCO to study existing agencies and make determinations regarding spheres of influence and conduct
service reviews of the municipa services provided in the area for review.

Section 56881(b) requires LAFCO to make both of thefollowing determinationswith regard
to the proposed dissolution:

(b) @ Public service costs of a proposa that LAFCO is
authorizing are likely to belessthan or substantialy smilar
to the costs of alternate means of providing the service.

2 Promotes public access and accountability for community
services needs and financial resources.

Before LAFCO may dissolve adigtrict, LAFCO must hold apublic hearing on the dissolution
proposa. (856662(b).) Section 56668 requiresthe LAFCO to consider the factors set forth in Appendix "A"
to this Memorandum in eva uating the proposal to dissolve.

a Protest/El ection/Certificate of Completion

LAFCO isnot required to place the dissol ution before the voters, unlesswritten protestshave
been filed in accordance with Section 57113's requirements. (8 56854(8)(3).) Section 57113 requires that
LAFCO to submit a dissolution to the voters if LAFCO receives a petition prior to the conclusion of the
protest hearing signed by the following:

(@] (A) At lesast 10 percent of the number of landowners within
any affected district within the affected territory who own
at least 10 percent of the assessed value of land within the
territory. . . .

(B)  Atlesst 10 percent of the voters entitled to vote asaresult
of resding within, or owning land within, any affected
district within the affected territory. . . .

2 In the case of a landowner-voter district, that the territory is
uninhabited and a petition requesting that the proposal be submitted
to confirmation by the voters has been signed by at least 10 percent
of the number of landownerswithin any affected district within the
affectedterritory, owning at least 10 percent of the assessed value
of land within the territory. . . .
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If a sufficient protest is made, LAFCO is required to submit the dissolution to the voters.
LAFCO's resolution must designate the territory in which the eections will be held, (which in the case of a
district dissolution is the territory of the district ordered to be dissolved), provide the question to be submitted
to the voters, specify any dissolution terms and conditions, and state the vote required to confirm the
disolution. (88 57115 & 57118.) The election procedures and requirements are set forth in Section 57125

et seq,

If an election is held and the mgjority of voters vote against the dissolution, LAFCO must
adopt a certificate of termination of proceedings. (857179.) However, if the mgority of the votersvotefor
the dissolution of a district, LAFCO must execute a certificate of completion confirming the order of
dissolution. (8 57177.5(a).) If no eection isrequired to be held, the LAFCO Executive Officer must till
execute a certificate of completion and make the requisite filings. (8§ 57200.)

b. Effect of Dissolution

After the LAFCO Executive Officer filestherequisite certificate of completion, thedissolved
districtis extinguished and all of its corporate powers cease except to wind up the affairs of the district or as
required by aterm and condition imposed on the dissolution by LAFCO. (857450.)*° A city or county will
become the successor agency for the district depending on which one contains the greatest assessed value
of al taxable property within the territory of the dissolved district. (§ 57451.) A successor agency collects
the dissolved digtrict's assets and is empowered to wind up the business of the district; ensuring that all debts
arepaid, distributing assetsand al other lawful purposesfor the benefit of the lands, inhabitants and taxpayers
within the territory of the dissolved district, as far as practicable. (8 57452.)

Whether this authority permits a successor agency to "step into the shoes' of the former
district and assume its corporate powers over the district's territory is less clear. This is further discussed
below as alimitation on the power to dissolve.

(o} Effective Date

Findly, the dissolution's effective date is the date set forth in LAFCO's resolution so long as
it is not earlier than the date the certificate of completion is executed or later than 9 months after an election
in which the magjority of voters vote for the dissolution. (8 57202(a).) If LAFCO's resolution does not
establish an effective date, the dissolution is effective on the day the dissolution is recorded by the county
recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

3. District- I nitiated Dissolution

The legidative body of adistrict may begin the process to dissolve the district by adopting
a Resolution of Application. (8 56853(a).) The Application must contain the components set forth in
Appendix "B" to this Memorandum, which include, in part, a Resolution of Application (see Appendix "C")
and a Plan for Providing Services (see Appendix "D"). At least 20 days before adopting the resolution,
however, the district may give mailed notice to the LAFCO and any affected districts and counties. (8
56654.)

10" See, Footnote 3.
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Before the hearing, the Executive Officer must prepare areport on the Application, including
his or her recommendation on the Application and give acopy of the report to every affected district, agency,
and city. (856665.) At the hearing, LAFCO hears and receives written and oral protests and evidence as
well as the Executive Officer's report and the Plan for Providing Services. (8 56666.) Section 56668
requires LAFCO to consider the factors set forth in Appendix "A" to this Memorandum in evaluating the
proposal to dissolve. LAFCO may aso impose terms and conditions pursuant to Section 56885.5 and 56886.

a Protest/El ection/Certificate of Completion

LAFCO is till not requiredto place the dissolution before the voters, unlesswritten protests
have been filed meeting Section 57081, if an affected city or district has not objected by resolution to the
proposd, or Section 57114, if an affected city or district has objected by resolution to the proposal.
(8 56854(a)(1) and (2).) Thesethreshold limits are delineated in Section A(3), above.

If LAFCO is required to submit a dissolution to the voters pursuant to Section 57081, the
election will be held within the territory of the district ordered to be dissolved. (§ 57118(a).) If on the other
hand, LAFCO is required to submit a dissolution to the voters pursuant to Section 57114, the election will be
held separately within the territory of each affected district that has filed a petition meeting the requirements
of Section 57114.1* (8§ 57118(f).) LAFCO's resolution must provide the question to be submitted to the
voters, specify any dissolution terms and conditions, and state the vote required to confirm the dissolution.
(857115.) The eection procedures and requirements are set forth in Section 57125 et seq.

If an election is held and the mgority of voters vote againgt the dissolution, LAFCO must
adopt a certificate of termination of proceedings. (8 57179.) However, if the mgjority of the voters vote for
the dissolution of a district, LAFCO must execute a certificate of completion confirming the order of
dissolution. (8 57177.5(a).) If no election isrequired to be held, the LAFCO Executive Officer must till
execute a certificate of completion and make the requisite filings. (8 57200.)

b. Effect of Dissolution

After theLAFCO Executive Officer filestherequisite certificate of completion, thedissolved
digtrict is extinguished and al of its corporate powers cease except to wind up the affairs of the district or as
required by a term and condition imposed on the dissolution by LAFCO. (857450.)*2 A city or county will
become the successor agency for the district depending on which one contains the greatest assessed value
of dl taxable property within the territory of the dissolved district. (8 57451.) A successor agency collects
the dissolved district's assets and is empowered to wind up the business of the district; ensuring that all debts
are paid, distributing assetsand all other lawful purposesfor the benefit of the lands, inhabitants and taxpayers
within the territory of the dissolved district, as far as practicable. (§ 57452.)

Whether this authority permits a successor agency to "step into the shoes' of the former
district and assume its corporate powers over the district's territory is less clear. This is further discussed
below as alimitation on the power to dissolve.

11 See, Footnote 2.
12 See, Footnote 2.
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(o} Effective Date

Findly, the dissolution's effective date is the date set forth in LAFCO's resolution so long as
it is not earlier than the date the certificate of completion is executed or later than 9 months after an election
in which the magjority of voters vote for the dissolution. (8 57202(a).) If LAFCO's resolution does not
establish an effective date, the dissolution is effective on the day the dissolution is recorded by the county
recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

4, Petition-l nitiated Dissolution

Special districts may be dissolved by petition signed by the requisite number of registered
voters or landowners, which are set forth in Section 56870. Prior to circulating any petition, however, the
proponent for change of organization must file a notice of intention to circulate a petition with LAFCO.
(8 56700.4(a).) After anotice of intention to circulate the petition isfiled, the petition may be circulated for
the appropriate signatures. (§56700.4(b).) Except asprovided in Section 56871, petitionsfor thedissolution
of adistrict must be signed by:

13 Section 56871 sets forth the petition requirements for the dissolution of districts in existence for
at lease three years that have not exercised their corporate powers if one or more of the following
conditions have existed or now exist:

€)] That during the three-year period preceding the date of the first
signature upon the petition any of the following events have not
occurred:

(@] There has not been a duly selected and acting quorum of
the board of directors of the district.

2 The board of directors has not furnished or provided
services or facilities of substantia benefit to residents,
landowners, or property within the district.

3 The board of directors hasnot levied or fixed and collected
any taxes, assessments, service charges, rentals, or rates
or expended the proceeds of those levies or collectionsfor
district purposes.

(b That during the one-year period preceding the date of the first
signature upon the petition aquorum of the duly selected and acting
board of directors has not met for the purpose of transacting district
business.

(©) That, upon the date of the first signature upon the petition, the

digrict had no assets, other than money in the form of cash,
investments, or deposits.
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(@ For resident voter digtricts, by either of the following:

D Not less than 10 percent of the registered voterswithin the
district.

2 Not less than 10 percent of the number of landowners
within the district who aso own not less than 10 percent of
the assessed value of land within the district.

(b For landowner-voter districts, by not less than 10 percent of the
number of landowner-voters within the district who also own not
less than 10 percent of the assessed vaue of land within the
digtrict.

(§ 56870.)

Once a petition is qualified by the Executive Officer, the Executive Officer issues a
certificate of filing to the applicant. (56658(e)-(i).) Within 90 days of issuing the certificate of filing, the
Executive Officer must set a hearing. (8 56658.) Within 35 days of the hearing, LAFCO must adopt a
resol ution making determinati ons approving or disapproving the proposal, with or without termsand conditions.
(856880.) If aconflicting proposal is submitted to LAFCO within 60 days of the submission of the proposa
to dissolve, then LAFCO cannot approve the proposa to dissolve until it considers the conflicting proposa.
(8 56657.)

a Protest/Election/Certificate of Completion

Aneection must be held where an affected city or agency has not objected by resol ution but
a written protest is received that meets the voter/landowner petition requirements of Section 57081(b).
(856854(a)(1).) If an affected city or district files aresolution of objection, then an eection must be held if
a written protest that has been signed meeting the threshold level set forth in Section 57114(a). These
thresholds are set forth in Section 3(A), above.

If LAFCO is required to submit a dissolution to the voters pursuant to Section 57081, the
election will be held within the territory of each district ordered by to be dissolved. (8§ 57118(a).) If on the
other hand, LAFCO is required to submit a dissolution to the voters pursuant to Section 57114, the election
will be held separately within the territory of each affected district that has filed a petition meeting the
requirements of Section 57114.14 (8 57118(f).) LAFCO's resolution must provide the question to be
submitted to the voters, specify any dissolution terms and conditions, and state the vote required to confirm
the dissolution. (8 57115.) The election procedures and requirements are set forth in Section 57125 et seq,

If an election is held and the mgjority of voters vote againgt the dissolution, LAFCO must
adopt a certificate of termination of proceedings. (8 57179.) However, if the mgority of the votersvote for
the dissolution, the LAFCO Executive Officer must execute a certificate of completion confirming the order
of dissolution. (8 57177.5(a).) If no dection is required to be held, LAFCO must still execute a certificate
of completion and make the requisite filings. (8 57200.)

14 See, Footnote 3.
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b. Effect of Dissolution

After theLAFCO Executive Officer filestherequisite certificate of completion, thedissolved
districtis extinguished and all of its corporate powers cease except to wind up the affairs of the district or as
required by aterm and condition imposed on the dissolution by LAFCO. (8 57450.)*> A city or county will
become the successor agency for the district depending on which one contains the greatest assessed value
of all taxable property within the territory of the dissolved district. (§ 57451.) A successor agency collects
the dissolved district's assets and is empowered to wind up the business of the district; ensuring that all debts
are paid, distributing assetsand all other lawful purposesfor the benefit of the lands, inhabitants and taxpayers
within the territory of the dissolved district, as far as practicable. (§ 57452.)

Whether this authority permits a successor agency to "step into the shoes' of the former
district and assume its corporate powers over the district's territory isless clear. Thisis further discussed
below as alimitation on the power to dissolve.

C. Effective Date

Findly, the dissolution's effective date is the date set forth in LAFCO's resolution so long as
it is not earlier than the date the certificate of completion isexecuted or later than 9 months after an election
in which the mgjority of voters vote for the dissolution. (8§ 57202(a).) If LAFCO's resolution does not
establish an effective date, the dissolution is effective on the day the dissolution is recorded by the county
recorder, or if there are two counties involved, on the last date of recordation. (8 57202(c).)

5. L imitations on Dissolutions

A proposd to dissolve adistrict may be subject to challenge should LAFCO choose another
district to somewhat "step into the shoes of the dissolved digtrict.  In a dissolution attempted in Orange
County, the Didgtrict to be Dissolved challenged LAFCO's ability to do so. The Didtrict to be Dissolved argued
that a"dissolution” of adistrict "must eventually result in the complete extingui shment of the corporate powers
of the dissolved digtrict, the winding up of the district's affairs, and the distribution of its assets." Further, the
District to be Dissolved argued that the successor agency (the agency charged with winding up the affairs
of the dissolved agency) can not "step into the shoes' to continue to exercise the corporate powers of the
dissolved agency.

While we know that one court has agreed with the position of the Digtrict to be Dissolved
regarding the interpretation of the effect of a dissolution, a strong argument can be made that the Act's
provisons expresdy allow for LAFCO to"select” asuccessor to " step into the shoes' of the dissolved district.
For example, LAFCO can impose a condition on adissolution that will grant one agency al of theremaining
assets of the dissolved district. (8 56886 (h) and (i).) When LAFCO imposes such a condition, the agency
granted al of the dissolved district's remaining assets becomes the "successor” agency pursuant to Section
57451. Specificaly, Section 57451 (d) provides that:

If the terms and conditions provide that all of the remaining assets of a
dissolved digtrict shal be distributed to a single exigting digtrict, the single
existing digtrict is the successor district.

15 See, Footnote 2.
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Thesetwo provisions, when read together, imply that the successor district, in someinstances,
may "step into the shoes' of the dissolved district. For example, if one of the remaining assets of adissolved
district is that district's water distribution facilities, including pipelines and water treatment facilities it would
be unimaginable that the Act intends those assets to remain idle and not be put to use for the purpose of
distributing water by the successor district. The provisions of Section 57463 support this provison. Section
57463 provides that after all debts are paid, that any assets remaining may be used for any lawful purpose
of the public agency to which the assets have been distributed for the benefit of the lands, inhabitants and
taxpayers within the territory of the dissolved district, as far as practicable. Applying the intent of Section
57463 to the water distribution facilities example would alow the public agency to which the assets have been
distributed to continue to use the water distribution facilities. In essence, the agency receiving the dissolved
district's remaining assets, which may be the successor agency, steps into the shoes of the dissolved district.

C. MERGER

1. Brief History

Prior to 1965, the state of the law in Cdiforniawas that the inclusion of the entire territory
of aspecid district within the boundaries of acity, resulted in the automatic merger of the specia district into
the city, thereby extinguishing the specia district. The rationae behind this doctrine--dubbed the "Doctrine
of Automatic Merger" wasthe avoidance the "duplication of functions-- otherwise two distinct governmental
bodies claiming to exercise the same authority, powers and franchises smultaneoudly over the sameterritory
would 'produce intolerable confusion, if not constant conflict.” (City of Downey v. Downey Water Dist.
(1962) 202 Ca.App.2d 786, 792 (citations omitted).)

In 1965, the L egidature enacted the District Reorganization Act of 1965, effective September
17, 1965 (Stats 1965 ch 2043 88 2), adding Government Code section 56400 as follows:

The Legidature hereby declares that the doctrine of automatic merger of
adidrict with a city or the merger by operation of law of a district with a
city shall have and be given no further force or effect. The existence of a
district shall not be extinguished or terminated as a result of the entire
territory of suchdigtrict being heretofore or hereafter included within a city
unless such district be merged with such city as a result of proceedings
taken pursuant to this division.

This very language is now part of the Act and is set forth in Section 56116 verbatim.

A merger, now can only be affected as a result of proceedings taken pursuant to the Act.
The term "merger” for purposes of the Act is defined as.

The extinguishment, termination, and cessation of the existence of adistrict
of limited powers by the merger of that district with a city as a result of
proceedings taken pursuant to this division.

(§ 56056.)
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2. LAFCO-Initiated Merger

LAFCO may initiate a merger of a district with a city if it is consistent with a
recommendation or conclusion of a study prepared pursuant to Sections 56378, 56425, or 56430 and the
LAFCO makes the determinations specified in Section 56881(b). (8 56375(a).) Sections 56378, 56425 and
56430 require LAFCO to study existing agenciesand make determinations regarding spheres of influence and
conduct servicereviews of the municipal services providedintheareafor review. Section 56881(b) requires
LAFCO to make dl of the following determinations with regard to the proposed merger:

(b (@] Public service costs of aproposal that the LAFCO
is authorizing are likely to be less than or
ubgtantidly similar to the costs of aternate means
of providing the service.

2 Promotes public access and accountability for
community servicesneedsand financial resources.

Before the LAFCO may take action on a proposal to merger, LAFCO must hold a public
hearing on the proposd. (8 56662(b).) Section 56668 requiresthe LAFCO to consider the factors set forth
in Appendix "A" to this Memorandum in evaluating a merger proposal.

It isinteresting to note that all proposals for merger except for proposals for the merger of
an exigting subsidiary district also must consider the establishment of a subsidiary district as well.®

a Protest/Election/Certificate of Completion

LAFCO is not required to place amerger before the voters where the legid ative body of the
city and the district's board have by resolution consented to the merger. (8 57107(b).) Notwithstanding
Section 57107, an election must be held where written protests have been filed in accordance with Section
57113. (§56854(a)(3).) Section 57113 requiresLAFCO to submit amerger to thevotersif LAFCO receives
apetition prior to the conclusion of the protest hearing signed by the following:

(@] (A)  Atleast 10 percent of the number of landowners within
any affected district within the affected territory who own
at least 10 percent of the assessed value of land within the
territory. . ..

16 Section 56118 specifically provides: "Except for aproposd for the merger of athen existing
subsidiary didtrict, any proposal for amerger or establishment of a subsidiary digtrict authorized by this
divison shal contain arequest in the aternative, requesting either a merger or the establishment of a
subsidiary digtrict, as may be determined during the course of the proceedings. Any proposal requesting
only merger shall be deemed to also include a request for the establishment of a subsidiary district and any
proposal requesting only the establishment of a subsidiary district shall be deemed to aso include a request
for merger.”
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et seq

(B) At least 10 percent of the voters entitled to vote asaresult
of resding within, or owning land within, any affected
disgtrict within the affected territory. . . .

2 In the case of a landowner-voter district, that the territory is
uninhabited and a petition requesting that the proposal be submitted
to confirmation by the voters has been signed by at least 10 percent
of the number of landownerswithin any affected district within the
affected territory, owning at least 10 percent of the assessed value
of land within the territory. . . .

If required to submit a merger to the voters, the election will be held within the "entire
territory of eachdistrict ordered to be merged with. . . or both within the district and within the entire territory
of the city outsde the boundaries of the district.” (8§ 57118.)*" LAFCO's resolution must aso provide the
guestion to be submitted to the voters, specify any merger terms and conditions, and state the vote required
to confirmthe merger. (8§ 57115.) The election procedures and requirements are set forth in Section 57125

If an election isheld and the mgority of voters vote against the merger, LAFCO must adopt
a certificate of termination of proceedings. (8 57179.) In addition, no new proposal for a merger or
establishment of a subsidiary digtrict involving the same district may be filed within two years of the date of
the certificate of termination of proceedings. (8§ 57112 (a).) LAFCO may waive this prohibition if it finds
the prohibition is detrimental to the public interest. ( 57112 (b).) However, if the mgority of the voters vote

17 Note, however, that prior to the conclusion of the protest hearing by the commission ordering

the district to be merged with or established as a subsidiary district of acity:

SDPUB\SAA\286036

a petition may be filed with the executive officer referring, by date of
adoption, to the commission's resolution making determinations and
requesting that any election upon that question be caled, held, and
conducted only within that district. Any petition so filed shall beimmediately
examined and certified by the executive officer by the same method and in
the same manner as provided in Sections 56707 to 56711, inclusive, for the
examination of petitions by the executive officer. The commission shdll
forward the proposal to the affected city, and the affected city shall call,
hold, and conduct any election upon the question of a merger or the
establishment of asubsidiary digtrict only within the district to be merged or
established asasubsidiary district, if the executive officer certifiesthat any
petition so filed was signed by either of the following:

@ Inthe case of aregistered voter district, by not lessthan 10 percent
of the registered voters of the district.

(b) In the case of a landowner-voter district, by not less than 10
percent of the number of landowner-voters within the district who
also own not less than 10 percent of the assessed value of land
within the digtrict.
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for amerger, LAFCO Executive Officer must execute a certificate of completion confirming the order of
merger. (8 57177.5(8).) If no election is required to be held, LAFCO must till execute a certificate of
completion and make the requisite filings. (8 57200.)

Regardless of any election results, LAFCO cannot order a merger without the consent of
the affected city. (8 56854(b).)

b. Effect of Merger

On the effective date of the merger, the district ceases to exist and al digtrict funds and al
district property is vested in the city. (88 57525 & 57526.)' The city becomes liable on dl debts of the
merged digtrict. (8 57531.) The city must use district funds and property to pay outstanding bonds and other
obligations of the merged district. (857528.) If any debtsareto be paid from taxes|evied on property in the
digtrict, the city council will collect those taxes as they become due as provided for under the principa act
of the merged digtrict. (8§ 57529.) All funds that are unencumbered by debt may be used for any lawful
purpose by the city, however, the city, "so far as practicable" shall use those funds to benefit the land and
inhabitants within the former merged district area. (857533.)

C. Effective Date

Finaly, the merger's effective date is the date set forth in LAFCO's resolution so long as it
is not earlier than the date the certificate of completion is executed or later than 9 months after an election
in which the majority of voters vote for the merger. (8 57202(a).) If LAFCO's resolution does not establish
an effective date, the merger is effective on the day the merger isrecorded by the county recorder, or if there
are two counties involved, on the last date of recordation. (8 57202(c).)

3. District/City-lnitiated Merger

a Digtrict or City-Initiated Merger

The legidative body of adistrict or city wishing to merge with a city or district must submit
a Resolution of Application to the LAFCO Executive Officer of the principal county. (§ 56658(a).) The
Application must contain the components set forth in Appendix "B" to this Memorandum, which include, in
part, a Resolution of Application (see Appendix "C") and a Plan for Providing Services (see Appendix "D").

Within 30 days of receiving the Application, the Executive Officer must determine if it is
complete and acceptable for filing. (8 56658(d).) If no determination is made within this time frame and the
appropriate fees have been paid, then the Application shall be deemed to have been accepted for filing.
(8 56658(f).) An Executive Officer must accept an Application for filing if it is in the form prescribed by
LAFCO and it contains all the information required in Appendix "C." (8 56658(f).) Within 90 days of
accepting a proposal for filing, the Executive Officer must set a hearing date. (8 56658(i).)

Before the hearing, the Executive Officer must prepare areport on the Application, including
his or her recommendation on the Application and give acopy of the report to every affected district, agency,
and city. (856665.) At the hearing, LAFCO hears and receives written and oral protests and evidence as

18 See, Footnote 3.
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well as the Executive Officer's report and the Plan for Providing Services. (8 56666.) Section 56668
requires LAFCO to consider the factors set forth in Appendix "A" to this Memorandum in evauating the
merger proposal. LAFCO may aso impose terms and conditions pursuant to Section 56885.5 and 56886.

i Pr otest/El ection/Certificate of Completion

LAFCO isnot required to place amerger before the voters where the legid ative body of the
city and the district's board have by resolution consented to the merger. (8 57107(b).) Notwithstanding
Section 57107, LAFCO is required to place the merger before the votersif written protests have been filed
meeting Section 57081, if an affected city or district has not objected by resolution to the proposal, or Section
57114, if an affected city or district has objected by resolution to the proposal. (8 56854(a)(1) and (2).)
These threshold limits are delineated in Section A(3), above.

If LAFCOisrequired to submit amerger to the voters pursuant to Section 57081, theelection
will be held within the territory of each district ordered by to be merged. (8 57118(a).) If on the other hand,
LAFCO is required to submit a merger to the voters pursuant to Section 57114, the eection will be held
separately within the territory of each affected district that has filed a petition meeting the requirements of
Section 57114.%° (8§ 57118(f).) LAFCO's resolution must provide the question to be submitted to the voters,
specify any terms and conditions, and state the vote required to confirm the merger. (8 57115.) The
election procedures and requirements are set forth in Section 57125 et seq.

If an election is held and the mgority of voters vote against the merger, LAFCO must adopt
a certificate of termination of proceedings. (8 57179.) In addition, no new proposal for a merger or
establishment of a subsidiary district involving the same district may be filed within two years of the date of
the certificate of termination of proceedings. (8 57112 (a).) LAFCO may waive this prohibition if it finds
the prohibition is detrimental to the public interest. (57112 (b).) However, if the mgority of the votersvote
for the merger, the LAFCO Executive Officer must execute a certificate of completion confirming the order
of merger. (857177.5(3).) If no dection isrequired to be held, the LAFCO must still execute a certificate
of completion and make the requisite filings. (8 57200.)

Regardless of any election results, LAFCO cannot order a merger without the consent of
the affected city. (8 56854(b).)

ii. Effect of Merger

On the effective date of the merger, the district ceases to exist and all district funds and all
district property is vested in the city. (88 57525 & 57526.)° The city becomesliable on al debts of the
merged digtrict. (8 57531.) The city must use district funds and property to pay outstanding bonds and other
obligations of the merged digtrict. (8 57528.) If any debts are to be paid from taxeslevied on property in the
district, the city council will collect those taxes as they become due as provided for under the principa act
of the merged didtrict. (8 57529.) All funds that are unencumbered by debt may be used for any lawful

19 The affected districts in which no election is held are deemed to have consented to the
proposa. Further, if aspecific protest is filed under Section 57108, the eection shall be held only within
the district to be merged or established as a subsidiary district. See, Footnote 15.

2 See, Footnote 2.
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purpose by the city, however, the city, "so far as practicable” shall use those funds to benefit the land and
inhabitants within the former merged district area. (857533.)

iii. Effective Date

Finally, the merger's effective date is the date set forth in LAFCO's resolution so long as it
is not earlier than the date the certificate of completion is executed or later than 9 months after an election
in which the mgjority of voters vote for the merger. (857202(a).) If LAFCO'sresolution does not establish
an effective date, the merger is effective on the day the merger isrecorded by the county recorder, or if there
are two counties involved, on the last date of recordation. (8§ 57202(c).)

4, Petition-Initiated M erger

A district of limited powerswhich overlapsacity may bemerged into acity by petition signed
by the requisite number of registered voters or landowners, depending upon the specifics of the district's
statutory authorization. Prior to circulating any petition, however, the proponents for change of organization
must file anotice of intention to circulate a petition with LAFCO. (8 56700.4(a).) After anotice of intention
to circulate the petition isfiled, the petition may be circulated for the appropriate signatures. (8 56700.4(b).)
For amerger, voters or landowners must sign a petition as follows:

(@ For aresdent voter digtrict, by either of the following:
(@] Five percent of the registered voters of the district.

2 Five percent of the registered voters residing within the
territory of the city outside the boundaries of the digtrict.

(b) For alandowner-voter digtrict, by either of the following:

(@] Five percent of the number of landowner-voters within the
district who also own not less than 5 percent of assessed
value of land within the digtrict.

2 Five percent of the registered voters residing within the
territory of the city outside the boundaries of the digtrict.

(§ 56866.)

The petitioners must submit an Application for merger to the LAFCO Executive Officer of
the principa county. (8 56658(a).) The Application must contain those elements set forth in Appendix "B"
to this Memorandum. Additionaly, the petition must contain al of the requirements delineated in Section
56700 attached to this Memorandum as Appendix "C." Once a petition is qudified by the Executive Officer,
the Executive Officer issuesacertificate of filing to the applicant. (856658(e)-(i).) Within 90 days of issuing
the certificate of filing, the Executive Officer must set a hearing. (8 56658.)
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Before LAFCO may take action on amerger proposal, LAFCO must hold apublic hearing
on the proposal or report and recommendation of areorganization committee. (8 56662(b).) Section 56668
requires LAFCO to consider the factors set forth in Appendix "A" to this Memorandum in evaluating the
proposal. LAFCO may aso impose terms and conditions pursuant to Section 56885.5 and 56886.

i Pr otest/El ection/Certificate of Completion

LAFCO isnot required to place amerger before the voters where the legid ative body of the
city and the district's board have by resolution consented to the merger. (8 57107(b).) Notwithstanding
Section 57107, LAFCO is required to place the merger before the votersif written protests have been filed
meeting Section 57081, if an affected city or district has not objected by resolution to the proposal, or Section
57114, if an affected city or district has objected by resolution to the proposal. (8 56854(a)(1) and (2).)
These threshold limits are delineated in Section A(3), above.

If LAFCO isrequired to submit amerger to the voters pursuant to Section 57081, the election
will be held within the territory of each district ordered by to be merged. (8 57118(a).) If on the other hand,
LAFCO is required to submit a merger to the voters pursuant to Section 57114, the eection will be held
separately within the territory of each affected district that has filed a petition meeting the requirements of
Section 57114.2* (8§ 57118(f).) LAFCO's resolution must provide the question to be submitted to the voters,
specify any merger terms and conditions, and state the vote required to confirm the merger. (857115.) The
election procedures and requirements are set forth in Section 57125 et seq.

If an eection isheld and the mgjority of voters vote against the merger, LAFCO must adopt
a certificate of termination of proceedings. (8 57179.) However, if the mgjority of the voters vote for the
merger, LAFCO Executive Officer must execute a certificate of completion confirming the order of merger.
(857177.5(a).) If noeectionisrequired to be held, the LAFCO must still execute a certificate of completion
and make the requisite filings. (§ 57200.)

Regardless of any election results, LAFCO cannot order a merger without the consent of
the affected city. (8 56854(b).)

ii. Effect of Merger

On the effective date of the merger, the district ceasesto exist and all district funds and all
district property is vested in the city. (88 57525 & 57526.)%2 The city becomes ligble on al debts of the
merged district. (8 57531.) The city must use district funds and property to pay outstanding bonds and other
obligations of the merged didtrict. (8 57528.) If any debts are to be paid from taxes levied on property in the
district, the city council will collect those taxes as they become due as provided for under the principa act
of the merged digtrict. (8§ 57529.) All funds that are unencumbered by debt may be used for any lawful

21 The affected districts in which no election is held are deemed to have consented to the
proposa. Further, if aspecific protest is filed under Section 57108, the eection shall be held only within
the district to be merged or established as a subsidiary district. See, footnote 15.

22 See, Footnote 2.
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purpose by the city, however, the city, "so far as practicable” shall use those funds to benefit the land and
inhabitants within the former merged district area. (857533.)

iii. Effective Date

Finally, the merger's effective date is the date set forth in LAFCO's resolution so long as it
is not earlier than the date the certificate of completion is executed or later than 9 months after an election
in which the mgjority of voters vote for the merger. (857202(a).) If LAFCO'sresolution does not establish
an effective date, the merger is effective on the day the merger isrecorded by the county recorder, or if there
are two counties involved, on the last date of recordation. (8§ 57202(c).)

6. Limitations on Merger

The affected city must consent to the merger. (8 56854 (b).)

D. ESTABLISHMENT OF A SUBSIDIARY DISTRICT

1. A Brief History

The procedures for establishment of a subsidiary district were established by the legidature
in 1965 by the adoption of the District Reorganization Act of 1965, effective September 17, 1965 (Stats 1965
ch 2043 88 2), which added Government Code section 56073, 56401, 56405.

For purposes of the current version of the Act, the term "subsidiary district” is a district of
limited powers in which a city council is designated as, and empowered to act as, the ex officio board of
directors of the district. (8 56078.) A subsidiary district may be established if upon the date of the
commission's order, the commission determines that either of the following situations exist:

(@ The entire territory of the district is included within the boundaries
of acity.

(b) A portion or portions of the territory of the district are included
within the boundaries of a city and that portion or portions meet
both of the following requirements.

@ Represents 70 percent or more of the area of land within
the digtrict. . . .

2 Contains 70 percent or more of the number of registered
voters who reside within the district as shown on the
voters register in the office of the county clerk or registrar
of voters. (§ 57105.)
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2. LAFCO-Initiated Establishment of a Subsidiary District

LAFCO may initiate the establishment of a subsidiary didtrict if it is consistent with a
recommendation or conclusion of astudy prepared pursuant to Sections 56378, 56425, or 56430 and LAFCO
makes the determinations specified in Section 56881(b). (8 56375(a).) Sections 56378, 56425 and 56430
require LAFCO to study existing agencies and make determinations regarding spheres of influence and
conduct servicereviews of the municipal services providedintheareafor review. Section 56881(b) requires
LAFCO to makedl of thefollowing determinations with regard to the proposed establishment of asubsidiary
district:

(b) @ Public service costsof aproposal that the LAFCO
is authorizing are likdy to be less than or
substantialy similar to the costs of aternate means
of providing the service.

2 Promotes public access and accountability for
community servicesneedsand financial resources.

Before LAFCO may take action on aproposal for the establishment of asubsidiary district,
LAFCO must hold a public hearing on the proposal. (8 56662(b).) Section 56668 requires LAFCO to
consider the factors set forth in Appendix "A" to this Memorandum in evauating the proposal for the
establishment of a subsidiary district.

It isinteresting to note that all proposals for merger except for proposals for the merger of
an existing subsidiary district aso must consider the establishment of a subsidiary district as well.Z

a Protest/El ection/Certificate of Completion

The protest and e ection procedures and the requirements for a certificate of completion for
the establishment of a subsidiary district initiated by LAFCO are the same as the procedures applicable to
LAFCO initiated mergers, as more particularly described in Section C(2), above.

b. Effect of the Establishment of a Subsidiary Didtrict

On or after the effective date of the establishment of a subsidiary digtrict, the city council
shal be designated as, and empowered to act as, ex officio the board of directors of the district. The district
shdl continue in existence with dl of the powers, rights, duties, obligations, and functions provided for by the
principal act, except for any provisions relating to the selection or removal of the members of the board of
directors of thedistrict. (857534.) If acourt determinesthat holding office both as amember of city council

23 Section 56118 specifically provides: "Except for aproposd for the merger of athen existing
subsidiary didtrict, any proposal for amerger or establishment of a subsidiary digtrict authorized by this
divison shal contain arequest in the aternative, requesting either a merger or the establishment of a
subsidiary digtrict, as may be determined during the course of the proceedings. Any proposal requesting
only merger shall be deemed to also include a request for the establishment of a subsidiary district and any
proposal requesting only the establishment of a subsidiary district shall be deemed to aso include a request
for merger.”
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and as a member of the board of directors is incompatible, the court may order that person to vacate the
board of director position but not the position on city council. (857535.) The court must order the position
on the board of directors to be filled in accordance with the principal act of the subsidiary district. (857535.)

(o} Effective Date of the Establishment of a Subsidiary Didtrict

The effective date for the establishment of a subsidiary district is the same as the effective
date for amerger, as more particularly described in Section C(2), above.

3. District-Initiated Establishment of a Subsidiary District

The legidative body of adistrict wishing to establish itself asasubsidiary district may submit
a Resolution of Application to the LAFCO Executive Officer of the principa county. (856658(a).) The
Application must contain the components set forth in Appendix "B" to this Memorandum, which include, in
part, a Resolution of Application (see Appendix "C") and a Planfor Providing Services (see Appendix "D").

Before the hearing the Executive Officer must prepare areport on the Application including
his or her recommendation on the Application and give acopy of the report to every affected district, agency,
and city. (856665.) At the hearing, LAFCO hears and receives written and oral protests and evidence as
well asthe Executive Officer'sreport and the Plan for Providing Services. (8§ 56666.) Section 56668 requires
LAFCO to consider the factors set forth in Appendix "A" to this Memorandum in evauating the proposal.
LAFCO may aso impose terms and conditions pursuant to Section 56885.5 and 56886.

a Protest/Election/Certificate of Completion

The protest and election procedures and the requirements for a certificate of completion for
the establishment of a subsidiary digtrict initiated by a district are the same as the procedures applicable to
digtrict-initiated mergers, as more particularly described in Section C(3), above.

b. Effect of the Establishment of a Subsidiary Didtrict

On or after the effective date of the establishment of a subsidiary district, the city council
shall be designated as, and empowered to act as, ex officio the board of directors of the district. The district
shall continue in existence with al of the powers, rights, duties, obligations, and functions provided for by the
principal act, except for any provisions relating to the selection or removal of the members of the board of
directors of thedistrict. (857534.) If acourt determinesthat holding office both as amember of city council
and as a member of the board of directors is incompatible, the court may order that person to vacate the
board of director position but not the position on city council. (857535.) The court must order the position
on the board of directors to be filled in accordance with the principal act of the subsidiary district. (857535.)

(o} Effective Date of the Establishment of a Subsidiary Didtrict

The effective date for the establishment of a subsidiary district is the same as the effective
date for amerger, as more particularly described in Section C(3), above.
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4. City-Initiated Establishment of a Subsidiary District

Thelegidative body of acity wishing to establish asubsidiary district may submit aResolution
of Application to the LAFCO Executive Officer of the principal county. (856658(a).) The Application must
contain the components set forth in Appendix "B" to this Memorandum, which include, in part, a Resolution
of Application (see Appendix "C") and a Plan for Providing Services (see Appendix "D").

Section 56861 requires LAFCO to provide notice to subject districts within 10 days of
receiving such aproposal. Subject districts may then either 1) consent to the proposal or 2) adopt aresolution
of intent to submit an alternative proposal. If a subject district files a resolution of intention to file an
dternative proposd, the executive officer may not take further action on the origina proposal for 70 days.
(8 56862.) If the subject didtrict fails to submit an alternative proposal during that 70 day period is deemed
to have consented to the origina proposal. (1d.) If the subject district submits a timely aternative proposd,
the executive officer will analyze and report on both the original proposal and the alternative proposal so that
"both proposals may be considered simultaneoudly at a single hearing.” (1d.)

Before LAFCO may take action on aproposal for the establishment of asubsidiary district,
the LAFCO must hold a public hearing on the proposal. (8 56662(b).) Section 56668 requires the LAFCO
to consider the factors set forth in Appendix "A" to this Memorandum in evaluating a proposal for the
establishment of a subsidiary district. LAFCO may also impose terms and conditions pursuant to Sections
56885.5 and 56886.

a Protest/El ection/Certificate of Completion

The protest and election procedures and the requirements for a certificate of completion for
the establishment of a subsidiary district initiated by acity are the same as the procedures applicable to city
initiated mergers, as more particularly described in Section C(3), above.

b. Effect of the Establishment of a Subsidiary Didtrict

On or after the effective date of the establishment of a subsidiary district, the city council
shdll be designated as, and empowered to act as, ex officio the board of directors of the district. Thedistrict
shdll continuein existence with dl of the powers, rights, duties, obligations, and functions provided for by the
principal act, except for any provisions relating to the selection or removal of the members of the board of
directors of thedistrict. (857534.) If acourt determinesthat holding office both as amember of city council
and as a member of the board of directors is incompatible, the court may order that person to vacate the
board of director position but not the position on city council. (857535.) The court must order the position
on the board of directors to befilled in accordance with the principal act of the subsidiary district. (857535.)

C. Effective Date of the Establishment of a Subsidiary District

The effective date for the establishment of a subsidiary district is the same as the effective
date for amerger, as more particularly described in Section C(3), above.

SDPUB\SAA\286036 - 27 -



LAW OFFICES OF
BEST BEST & KRIEGER LLP

5. Petition-l nitiated Establishment of a Subsidiary District

A proposd to establish a digtrict of limited powers as a subsidiary digtrict of a city may be
initiated by petition. Section 56886 requires that the petition be signed as follows:

€)] For aresident voter district, by either of the following:
@ Five percent of the registered voters of the district.

2 Five percent of the registered voters residing
within the territory of the city outside the
boundaries of the district.

(b For alandowner-voter digtrict, by ether of the following:

@ Five percent of the number of landowner-voters
within the district who aso own not less than 5
percent of assessed value of land within the
district.

2 Five percent of the registered voters residing
within the territory of the city outside the
boundaries of the district.

Section 56861 requires LAFCO to provide notice to subject districts within 10 days of
recelving such aproposal. Subject districts may then either 1) consent to the proposal or 2) adopt aresolution
of intent to submit an alternative proposal. If a subject district files a resolution of intention to file an
alternative proposal, the executive officer may not take further action on the original proposal for 70 days.
(856862.) If the subject district failsto submit an dternative proposal during that 70 day period, it is deemed
to have consented to the original proposd. (1d.) If the subject district submits a timely aternative proposal,
the executive officer will analyze and report on both the original proposal and the aternative proposal so that
"both proposals may be considered smultaneoudy at asingle hearing.” (1d.)

Before LAFCO may take action on a proposal for the establishment of asubsidiary district,
LAFCO must hold a public hearing on the proposal. (8 56662(b).) Section 56668 requires LAFCO to
consider the factors set forth in Appendix "A" to this Memorandum in evaluating a proposa for the
establishment of a subsidiary district. LAFCO may aso impose terms and conditions pursuant to Section
56885.5 and 56886.

a Protest/Election/Certificate of Completion

The procedures for protest, election and the requirements for the certificate of completion
are the same as a petition-initiated merger, as more particularly described in Section C(4), above.

b. Effect of the Establishment of a Subsidiary Didtrict

On or after the effective date of the establishment of a subsidiary district, the city council
shal be designated as, and empowered to act as, ex officio the board of directors of the district. The district
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shdl continue in existence with dl of the powers, rights, duties, obligations, and functions provided for by the
principal act, except for any provisions relating to the selection or removal of the members of the board of
directors of the district. (857534.) If acourt determinesthat holding office both as amember of city council
and as a member of the board of directors is incompatible, the court may order that person to vacate the
board of director position but not the position on city council. (857535.) The court must order the position
on the board of directors to befilled in accordance with the principal act of the subsidiary district. (857535.)

C. Effective Date of the Establishment of a Subsidiary District

The effective date for the establishment of a subsidiary district isthe same asthe effective
date for amerger, as more particularly described in Section C(4), above.

6. Limitations on the Establishment of a Subsidiary District

Asde from the requirements related to the amount of district territory and the number of
district voters that are located within the city's boundaries percentage, a proposal for the establishment of a
subsidiary district cannot go forward without the consent of the city. (8 56854(b).)
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Section 56668.

APPENDIX " A"
Factors

Factors to be considered in the review of a proposa shal include, but not be limited to, al of the
following:

(@)

(b)

(©)

©

(€)

(f)

@
(h)

0

SDPUB\SAA\286036

Population, population dengity; land area and land use; per capita assessed valuation;
topography, natural boundaries, and drainage basins; proximity to other populated aress; the
likelihood of significant growth in the area, and in adjacent incorporated and unincorporated
areas, during the next 10 years.

Need for organized community services, the present cost and adequacy of governmental
services and controls in the area; probable future needs for those services and controls;
probable effect of the proposed incorporation, formation, annexation, or exclusion and of
aternative courses of action on the cost and adequacy of services and controls in the area
and adjacent areas. "Services," as used in this subdivision, refers to governmental services
whether or not the services are services which would be provided by local agencies subject
to this division, and includes the public facilities necessary to provide those services.

The effect of the proposed action and of alternative actions, on adjacent areas, on mutua
socia and economic interests, and on the local governmental structure of the county.

The conformity of both the proposal and its anticipated effects with both the adopted
commission policies on providing planned, orderly, efficient patterns of urban development,
and the policies and priorities set forth in Section 56377.

The effect of the proposal on maintaining the physical and economic integrity of agricultural
lands, as defined by Section 56016.

The definiteness and certainty of the boundaries of the territory, the nonconformance of
proposed boundaries with lines of assessment or ownership, the creation of islands or
corridors of unincorporated territory, and other similar matters affecting the proposed
boundaries.

Consistency with city or county general and specific plans.

The sphere of influence of any local agency which may be applicable to the proposal being
reviewed.

The comments of any affected local agency.
The ability of the newly formed or receiving entity to provide the services which are the

subject of the application to the area, including the sufficiency of revenuesfor such services
following the proposed boundary change.
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)

()

(m)
(n)

APPENDIX " A" (continued)

Timely availability of water supplies adequate for projected needs including, but not limited
to, the projected needs as specified in section 65352.5.

The extent to which the proposal will assist the receiving entity in achieving itsfair share of
the regiona housing needs as determined by the appropriate council of governments.

Any information or comments from the land owner or owners.

Any information relating to existing land use designations.

Section 56668.3.

(@

(b)

If the proposed change of organization or reorganization includesacity detachment or district
annexation, except a specia reorganization, and the proceeding has not been terminated
based upon receipt of a resolution requesting termination pursuant to either Section 56751
or Section 56857, factors to be considered by the commission shal include al of the
following:

(@] Whether the proposed annexation will be for the interest of landowners or present
or future inhabitants within the district and within the territory proposed to be
annexed to the digtrict.

2 The commission's resolution making determinations.

3 Any factors which may be considered by the commission as provided in Section
56668.

(@) Any resolution objecting to the action which may be filed by an affected agency.
5 Any other matters which the commission deems material.

The commission must give grest weight to any resol ution objecting to the action whichisfiled
by acity or adistrict. The commission's consideration shall be based only on financia or
service related concerns expressed in the protest. Except for findings regarding the value
of written protests, the commission is not required to make any express findings concerning
any other factors considered by the commission.

Section 56668.5.

The commission may, but is not required to, consider the regiona growth goas and policies
established by a collaboration of elected officias only, formaly representing their loca jurisdictions
inan official capacity on aregional or subregiona basis. This section does not grant any new powers
or authority to the commission or any other body to establish regional growth goas and policies
independent of the powers granted by other laws.
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APPENDIX " B"
Contents of a Proposal Application

Each application must include the following information:

(856652.)

SDPUB\SAA\286036

a

b.

A petition or resolution of application initiating the proposdl;
A statement of the nature of each proposal;

A map and description acceptable to the executive officer of the boundaries
of the subject territory for each proposed change of organization or
reorganization;

Any data and information as may be required by any regulation at the
Commission;

Any additiona data and information as may be required by the executive
officer pertaining to any of the matters or factors which may be considered
by the Commission;

The names of the officers or persons, not to exceed three in number, who

are to be furnished with copies of the report by the executive officer and
who are to be given mailed notice of the hearing.
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APPENDIX " C"
Contents of a Resolution or Petition of Application

A resolution of gpplication must include the following:

a

(88 56654 and 56700.)

SDPUB\SAA\286036

State the proposal is made [pursuant to Part 3 of Division 3 of the Act
[(856650 et seq.)];

State the nature of the proposal and list al proposed changes of
organization;

Set forth a description of the boundaries of the affected territory
accompanied by a map showing the boundaries,

Set forth any proposed terms and conditions;
State the reason or reasons for the proposal;
State whether the petition is signed by registered voters or owners of land.

Designate not to exceed three personsas chief petitioners, setting forth their
names and mailing addresses.

Request that the proceedings be taken for the proposal [pursuant to Part
3 of Division 3 of the Act (856650 et seq.)]; and

State whether the proposal is consistent with the sphere of influence of any
affected city or affected district.
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APPENDIX " D"
Plan for Providing Services

L ocal agencies submitting aresol ution of application for achange of organization must submit
aplan for providing services which must include the following:

b.

1 An enumeration and description of the services to be extended to the
affected territory;

2. The level and range of those services;

3. An indication of when those services can feasiblely be extended to the
affected territory;

4. An indication of any improvement or upgrading of structures, roads, sewer
or water facility, or other conditions the local agency would impose or
require within the affected territory if the change of organization or
reorganization is completed;

5. Information with respect to how those services would be financed.

(856653(b).)
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