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Senate Bills 101, 102, and 103 (Senate Local Government Committee)
Chapters 2, 163, and 164, Statutes of 2009

Validating Acts of 2009

Summary.  Confirm local boundaries, government decisions, and public bonds.

Background.  Banks, pension funds, and other investors will not buy public agencies’ securities unless they are sound investments.  Investors rely on legal opinions from bond counsels to assure them of the bonds’ credit worthiness.  Without legislative action to cure technical errors, bond counsels are reluctant to certify bonds as good credit risks.

For nearly 70 years, the Legislature has adopted annual Validating Acts that retroactively fix public officials’ inadvertent procedural errors or omissions.  The annual bills affect the state government, as well as counties, cities, special districts, school districts, and redevelopment agencies.

In Miller v. McKenna 23 Cal.2d 774 (1944), the California Supreme Court explained that the “Legislature may cure irregularities or omissions to comply with provisions of a statute which could have been omitted in the first instance.”

The Validating Acts save taxpayers money.  The bills allow bond counsels to issue strong legal opinions.  Strong legal opinions result in higher credit ratings.  Higher credit ratings result in lower interest rates.  Lower interest rates mean lower borrowing costs.  Lower borrowing costs save money for state and local taxpayers.  The Validating Acts cannot forgive fraud, corruption, or unconstitutional actions.  For more background, see Philip Lee, “Curing Bond Errors and Saving Taxpayers Money,” 39 McGeorge Law Review 477 (2008).

SB 101, SB 102, and SB 103 are the three Validating Acts of 2009 that confirm local boundaries, government decisions, and public bonds.

Status.  SB 101 was signed into law as Chapter 2 of the Statutes of 2009; effective May 2, 2009.  SB 102 was signed into law as Chapter 163 of the Statutes of 2009; effective October 11, 2009.  SB 103 was signed into law as Chapter 164 of the Statutes of 2009; takes effect on January 1, 2010.
Senate Bill 113 (Senate Local Government Committee)
Chapter 332, Statutes of 2009

Local Government Omnibus Act of 2009

Summary.  Makes 39 relatively minor changes to the laws affecting local agencies.

Background.  Each year local officials discover problems with the state statutes that affect counties, cities, special districts, and redevelopment agencies, as well as the laws on land use planning and development.  These minor problems do not warrant separate (and expensive) bills.  According to the Legislative Analyst, in 2001-02 the cost of producing a bill was $17,890.

The Senate Local Government Committee responds by combining several of these minor topics into an annual “omnibus bill.”  Although this practice may violate a strict interpretation of the single-subject and germaneness rules as presented in Californians for an Open Primary v. McPherson (2006) 38 Cal.4th 735, nevertheless it is an expeditious and relatively inexpensive way to respond to multiple requests.

SB 113 makes 39 relatively minor, controversial changes to the laws affecting local agencies’ powers and duties, including:

Appropriations limits for new local governments.  Public agencies must adopt annual appropriations limits and the voters must establish the initial appropriations limit for new local governments (Article XIII B, §1 & §4).  State law explains how to set the appropriations limits for new local governments (Government Code §7907.2, added by SB 813, Bergeson, 1987), with specific procedures for new counties (Government Code §23332), new special districts (Government Code §56811), and new cities (Government Code §56812).  There are also special procedures for cities that incorporated in the late 1980s (Government Code §7902.7).  Local officials note that the special procedures for those new cities have become irrelevant because the cities now adopt annual appropriations limits.  Further, they note that the statutory cross-references to the specific procedures are incorrect, referring to code sections that no longer exist after the Legislature revised the Cortese-Knox-Hertzberg Local Government Reorganization Act (AB 2838, Hertzberg, 2000).  They want the Legislature to repeal the obsolete provisions relating to cities that incorporated in the late 1980s and to correct the statutory cross-references (Bill Chiat, California Association of Local Agency Formation Commissions).  Senate Bill 113 repeals the obsolete provisions relating to cities that incorporated in the late 1980s and corrects the statutory cross-references in the statute that explains how new local governments set their appropriations limits. [§2]
County boundary change cross-reference.  State law spells out the procedures that counties follow when making minor boundary changes (Government Code §23200, et seq.).  These changes are not subject to review by local agency formation commissions (LAFCOs) (Government Code §23232).  The Committee’s staff notes that the cross-reference to the LAFCO statutes is obsolete and wants the Legislature to correct the citation (Peter Detwiler, Senate Local Government Committee).  Senate Bill 113 corrects the citation to the LAFCO statute in the state law that spells out the procedures for counties’ minor boundary changes. [§3]

Latent power cross-reference.  Both the County Service Area Law (Government Code Section 25210, et seq., added by SB 1458, Senate Local Government Committee, 2008) and the Community Services District Law (Government Code Section 61000, et seq., added by SB 135, Kehoe, 2005) explain how local agency formation commissions (LAFCOs) control these special districts’ “latent powers.”  LAFCOs must rely on inventories of the districts’ services and functions prepared as part of their spheres of influence (Government Code §25210.2 [g] & §61002 [h], referring to Government Code §56425).  A practitioner notes that both of these statutes contain an incorrect reference to the special districts’ spheres of influence and she wants the Legislature to correct the citations (Carole Cooper, Sonoma LAFCO).  Senate Bill 113 corrects the citation to special districts’ spheres of influence in the County Service Area Law and the Community Services District Law. [§4 & §70]
CSD name change.  The Community Services District Law allows community services districts (CSDs) to change their names, provided that they keep the words “community services district” in the new name.  When a CSD changes its name, it must notify the Secretary of State, the county clerk, the county board of supervisors, and the local agency formation commission (Government Code §61061).  Local officials want CSDs with new names to also notify the State Board of Equalization and the county auditor-controllers because those officials are responsible for allocating property tax revenues (Bill Chiat, California Association of Local Agency Formation Commissions).  Senate Bill 113 requires a community services district that changes its name to also notify the State Board of Equalization and the county auditor in each county where the CSD is located. [§70.5]

Property tax exchanges for city annexations.  Before a city can annex territory, it must negotiate a property tax exchange agreement with its county (Revenue & Taxation Code §99).  The property tax exchange agreement specifies the future allocation of property tax revenues generated in the annexation area.  Cities and counties can adopt master property tax exchange agreements, otherwise state law gives them 60 days to negotiate a property tax exchange.  If they fail to agree, the city annexation can’t proceed.  In effect, a county can veto a city annexation by refusing to agree to a property tax exchange.  In 1997, the Legislature created a three-step alternative dispute resolution process involving a consultant, a mediator, and an arbitrator, but it automatically terminated on January 1, 2005 (SB 466, Rainey, 1997).  The Legislature extended the sunset date to January 1, 2010 (AB 818, Leslie, 2005).  Although no one has ever used this alternative dispute resolution procedure, the California Association of LAFCOs says that the prospect of mandatory consultation-mediation-arbitration may have prompted some counties to reach agreements with their cities.  The LAFCOs want the Legislature to extend for another five years the sunset date for the mandatory consultation-mediation-arbitration process (Bill Chiat, California Association of Local Agency Formation Commissions).  Senate Bill 113 extends the sunset date for the mandatory consultation-mediation-arbitration process for reaching a property tax exchange agreement for city annexations from January 1, 2010 to January 1, 2015. [§79.5]

Status.  Signed into law as Chapter 332 of the Statutes of 2009; takes effect on January 1, 2010.
Senate Bill 163 (Cox)
Findings & Declarations
Summary.  Makes a nonsubstantive change to the findings and declarations regarding LAFCOs.

Background.  The Cortese-Knox-Hertzberg Act opens with extensive statutory findings and declarations regarding the Legislature’s reasons for creating LAFCOs (Government Code §56001).
Some legislators introduce “spot bills” to hold a place for possible, future changes to the state laws that might come up after the deadline for introducing bills.
SB 163 makes a technical, nonsubstantive change to one of the statutory findings and declarations regarding LAFCOs.
Status.  Consistent with the Senate Rules Committee’s custom and practice, SB 163 remains in the Senate Rules Committee.  Until a bill’s author amends substantive provisions into a measure, the Senate Rules Committee will not refer a spot bill to a policy committee for a hearing; two-year bill.
Senate Bill 211 (Simitian)

Santa Cruz County Regional Open Space District
Summary.  Expedite the formation of a regional open space district in Santa Cruz County.

Background.  To form a regional open space district, the proponents must first get the LAFCO’s approval and then circulate petitions which must be signed by at least 5,000 registered voters.  A successful petition results in a public hearing by the county board of supervisors which can approve or disapprove the request to form the new district.  If the county supervisors approve, then the matter goes to the ballot.  Formation requires majority voter approval.

In Santa Cruz County, four independent recreation and park districts and a county-run CSA provide park services in the unincorporated communities outside the County’s four cities.  Although mostly in San Mateo and Santa Clara counties, the Midpeninsula Regional Open Space District also overlaps a small corner of Santa Cruz County.  Open space advocates in Santa Cruz County want to form a countywide regional open space district.  Looking to the statutory precedents created for other counties, they want permission to expedite the proposed district’s formation.
Senate Bill 211 allows the Santa Cruz County Board of Supervisors to initiate the formation of a regional park and open space district with boundaries that are coterminous with the County, except for territory within the Midpeninsula Regional Open Space District.  The county supervisors can hold a public hearing, adopt a resolution, and call the election in lieu of the usual petitions, hearings, and decisions.  The district’s formation is exempt from the Cortese-Knox-Hertzberg Act.
Status.  SB 211 passed the Senate by the vote of 31 to 4, and passed the Assembly Local Government Committee by the vote of 5 to 2.  The bill is on the Assembly Floor’s inactive file; two-year bill.
Senate Bill 215 (Wiggins)
Chapter 570, Statutes of 2009
LAFCOs & Sustainable Communities Strategies
Summary.  Requires LAFCOs to consider regional transportation plans which include “sustainable community strategies” before making boundary decisions.

Background.  The courts call LAFCOs the Legislature’s “watchdog” over these boundary changes (Timberidge Enterprises, Inc. v. City of Santa Rosa [1978] 86 Cal.App.3d 873).  Among LAFCOs’ statutory purposes is “discouraging urban sprawl” (Government Code §56001).  To guide their boundary decisions, LAFCOs must adopt “spheres of influence” for cities and districts, designating their future service areas and boundaries (Government Code §56425).  LAFCOs’ boundary decisions must be consistent with these spheres of influence (Government Code §56375.5).  As LAFCOs prepare to make decisions about proposed boundary changes, they must consider 15 specified “factors,” including local general plans and specific plans (Government Code §56668).

There is increasing legislative and public support for using land use decisions to help reduce greenhouse gas emissions.  Metropolitan planning organizations (MPOs) must adopt “sustainable communities strategies” or “alternative planning strategies” as part of their regional transportation plans.  These strategies align regional planning for transportation and housing (SB 375, Steinberg, 2008).  In preparing a sustainable communities strategy, the metropolitan planning organization must consider the spheres of influence for cities and special districts, as adopted by LAFCOs (Government Code §65080 [b][2][F]).

Regulating local boundaries is more than an exercise in cartographic neatness.  City limits and special districts’ boundaries influence the timing, location, and character of land development.  By approving annexations to cities and districts that provide public facilities such as water and sewer systems, streets, and flood control facilities, LAFCOs’ boundary decisions influence which land is likely to develop.

While MPOs must consider LAFCOs’ planning documents, there is no reciprocal requirement for LAFCOs to consider the MPOs’ regional transportation plans that contain sustainable communities strategies and alternative planning strategies.

Senate Bill 215 adds regional transportation plans to the list of factors that LAFCOs must consider when acting on city and special district boundary changes.

Status.  Signed into law as Chapter 570 of the Statutes of 2009; takes effect on January 1, 2010.

Assembly Bill 18 (Knight)
Vetoed

City Council Terms in New Cities
Summary.  Clarifies the statutory confusion over the length of city councilmembers’ terms in newly incorporated cities.  Gives city councils more time to fill vacancies or call elections.
Background.  Assembly Bill 18 is a two-part bill:

1.  Councilmembers’ terms.  The Cortese-Knox-Hertzberg Act spells out the terms of office for the first five city council members of newly incorporated cities.  If voters decide that future city council members are elected at-large, the three members who received the lowest number of votes at the incorporation election hold office until the first general municipal election after incorporation.  The other two members hold office until the second general municipal election after incorporation.  After those elections, city council members serve staggered four-year terms.  The new cities of Menifee and Wildomar (Riverside County) reported confusion over these statutory terms of office.  Assembly Bill 18 would have reduced, from three to two, the number of city councilmembers that hold office until the first general municipal election after incorporation.  AB 18 would have increased, from two to three, the number of council members that hold office until the second general municipal election after incorporation.
2.  Filling vacancies.  When a vacancy occurs in an elective city office, the city council has 30 days to either appoint someone to fill the vacated position or call a special election.  If the council calls a special election, the election must be held on the next regularly established election date not less than 114 days after the call.  Cities say that 30 days is not enough time to find a replacement for the vacated position.  The short time-limit sometime forces cities to hold costly special elections.  Cities want more time to fill a vacancy by appointment.  Assembly Bill 18 would have extended the time limit that city councils have to fill the vacancy either by appointment or by calling a special election from 30 to 60 days.

Status.  Vetoed.  Governor Arnold Schwarzenegger vetoed AB 18, saying: I believe 30 days is a sufficient amount of time for a city council to fill a vacant seat by appointment or to call a special election.
Assembly Bill 528 (Silva)
Chapter 113, Statues of 2009

LAFCOs and Disclosure
Summary.  Meshes the contribution and expenditure disclosure requirements in the Political Reform Act and the Cortese-Knox-Hertzberg Act.
Background.  The Political Reform Act requires ballot measure committees to disclose and report their contributions and expenditures.  The Fair Political Practices Commission enforces these requirements.  Contributions and expenditures for political purposes on boundary changes approved by LAFCOs must be disclosed and reported subject to the same requirements that the Political Reform Act provides for local initiatives (AB 745, Silva, 2007).  Contributions and expenditures to support or oppose LAFCO proposals are also subject to Political Reform Act’s reporting and enforcement requirements (AB 1998, Silva, 2008).
The Political Reform Act and the Cortese-Knox-Hertzberg Act each has its own particular vocabulary.  As the 2007 and 2008 Silva bills have expanded the disclosure and reporting requirements, drafters have struggled to get the words right.  AB 528 completes that process by relying on the correct technical language.

Assembly Bill 528 creates a new definition of a “LAFCO proposal” within the Political Reform Act.  Within the Cortese-Knox-Hertzberg Act, AB 528 replaces specific cross-references to the Political Reform Act with a direct requirement to disclose and report contributions and expenditures for political purposes pursuant to the Political Reform Act.
Status.  Signed into law as Chapter 113 of the Statutes of 2009; takes effect on January 1, 2010.

Assembly Bill 711 (Calderon)

East Los Angeles Incorporation Loan
Summary.  Loans $112,000 to the East Los Angeles Residents Association to pay for its incorporation feasibility study.

Background.  If there are sufficient signatures on a petition for city incorporation, but the proponents can’t raise enough money to pay the LAFCO’s fees, the Cortese-Knox-Hertzberg Act allows the LAFCO to ask for a loan from the State General Fund.  If the city incorporation is successful, the new city must repay the state loan within two years.  If the incorporation fails, state law forgives the loan (Government Code §56383 [g]).
The East Los Angeles Residents Association has proposed the incorporation of a new City of East Los Angeles, but has had trouble raising the money needed to pay for the fiscal feasibility study and other costs.  The Association wants the state to lend it money to pay those costs.

Assembly Bill 711 appropriates $112,000 from the State General Fund for allocation to the Los Angeles County LAFCO as a loan to the East Los Angeles Residents Association.

Status.  The Assembly passed AB 711 as a sales tax bill.  Assembly Member Calderon amended his bill in August to provide for the East Los Angeles loan.  AB 711 is in the Senate Appropriations Committee; two-year bill.
Assembly Bill 853 (Arambula)

City Annexations
Summary.  Makes it easier to annex unincorporated islands and fringe communities to cities.

Background.  The Cortese-Knox-Hertzberg Act spells out the procedures for annexing unincorporated territory to cities.  Current law provides for adjusting the allocation of property tax revenues for boundary changes, and provides a process for determining these property tax transfer agreements.  If a boundary change affects special districts’ service areas or service responsibilities, the county board of supervisors negotiates the exchange of property tax revenues on behalf of the special districts.  The county supervisors must consult with the affected districts before those negotiations.  The Cortese-Knox-Hertzberg Act also establishes requirements for revenue neutrality agreements for city incorporations.

PolicyLink, a national research and action institute advancing economic and social equity, worked with California Rural Legal Assistance, Inc., on a Community Equity Initiative that looks at the disadvantaged communities in the San Joaquin Valley.  PolicyLink notes that  “residents of these areas often live without the most basic features of a safe and healthy environments - services like clean water, sewage lines, storm drains, streetlights, sidewalks, and safe housing.”  PolicyLink believes that “annexation to a neighboring city can provide numerous benefits to these communities, their county and the neighboring city.”

Assembly Member Arambula introduced AB 853 to make it easier to annex disadvantaged areas to existing cities.  He wants to improve the quality of life for people currently living in communities that have no sidewalks, no streetlights, no proper storm drainage, no proper sewer service, or no adequate drinking water.  As some cities have expanded, they ignored the priorities in state law and bypassed communities, leaving entire working neighborhoods without the most basic amenities.
Assembly Bill 853 establishes a process for annexing unincorporated fringe or island communities to cities.  As amended May 18, 2009, AB 853:  

1) Defines “unincorporated fringe community” to mean any inhabited unincorporated territory that is within a city's sphere of influence.
2) Defines “unincorporated island community” to mean any inhabited unincorporated territory that is surrounded or substantially surrounded by one or more cities or by one or more cities and a county boundary or the Pacific Ocean.
3) Requires a board of supervisors to petition the LAFCO to approve the annexation to a city of any island or fringe community after notice and hearing if all of the following conditions exist:

a) 25% of the registered voters or landowners in the unincorporated island or fringe community file a petition with the board to initiate an annexation to a city;

b) The territory contained in the annexation petition is an island or an unincorporated fringe community that lacks wastewater, drinking water services, storm drainage, paved streets, sidewalks, or streetlights, or there exists a serious infrastructure-related health hazard; and,

c) The territory that is the subject of the annexation petition constitutes a disadvantaged community, meaning a community with an annual median-household income that is less than 80% of the statewide annual median-household income.

4) Requires that within 180 days of the board mailing the petition, a separate property tax transfer agreement must be agreed to between the annexing city and the county under Revenue and Taxation Code §99.

5) Provides, if a property tax transfer agreement is not reached within 180 days, the agreement must be determined by an alternative method.  [See 11-18, below.]
6) Specifies that a property tax transfer agreement shall not affect any existing master tax sharing agreement between the city and county.

7) Requires the LAFCO to approve, after notice and hearing, the annexation, and as needed, the change of organization or reorganization of a city, unless the commission finds, based on the preponderance of evidence, that the change of reorganization will not result in a net benefit to the public health of the affected communities.  

8) Specifies that the financial impact of the annexation shall not be a factor in the determination of the net benefit.

9) Specifies that subject to LAFCO’s approval of an annexation, no affected special district can terminate the annexation.

10) Specifies that subject to LAFCO’s approval of an annexation, the city must amend its general plan to ensure that the annexation conforms to its general plan. 

11) Requires the LAFCO to determine a revenue neutrality agreement, including the amount of property tax revenue to be exchanged by the affected local agency.

12) Requires the LAFCO to notify the county auditor of the proposal and the services that the annexing city will assume within the territory to be annexed and identify for the auditor the existing service providers with the subject area.

13) Provides for a method of calculation if the proposal would not transfer all of an affected agency’s service responsibilities to the proposed city; the method of calculation involves the county auditor’s determination of the proportion that the amount of property tax derives bears to the total amount of revenue from all sources available for general purposes.

14) Defines “total amount of revenue from all sources available for general purposes” as the total amount of revenue which an affected local agency may use on a discretionary basis for any purpose, and does not include revenue that is required to be used for a specific purpose, revenue from fees, charges, or assessments which are levied to specifically offset the cost of particular services, or revenue that is received from the federal government for a specific purpose.

15) Requires the LAFCO to determine, based on information submitted by each affected local agency, an amount equal to the total net cost to each affected local agency during the prior fiscal year of providing those services that the annexing city will assume within the area subject to the proposal, including the cost of connecting residents to wastewater or drinking water services.


16) Defines “total net cost” to mean the total direct and indirect costs that were funded by general purpose revenues of the affected local agency and excludes any portion of the total cost that was funded by any revenues of that agency that are listed in (14) above.

17) Provides for calculations on how to derive the amount of property tax revenue used to provide services by each affected local agency during the prior fiscal year within the area subject to the proposal, and provides for the county auditor to adjust this amount.

18) Allows the LAFCO to transfer to the annexing city an amount of property taxes if a separate fund or funds were established consisting of revenues derived from the unincorporated area of the county and from which fund or fund services rendered in the unincorporated area have been paid; and provides for a timeline and considerations on how the timeline will be applied.

19) Sets a three-year statute of limitations for lawsuits brought by a city or district to contest determinations of the county auditor or LAFCO regarding the amount of property tax revenue to be exchanged by the affected local agency.

This description relies of AB 853 on the bill analysis written by Debbie Michel for the Assembly Local Government Committee.

Status:  The Assembly passed AB 853 by the vote of 47 to 30.  The bill is now in the Senate Local Government Committee as a two-year bill.
Assembly Bill 1109 (Blakeslee)
Nonperforming Special Districts
Summary. Allows LAFCOs to name administrators to control nonperforming special districts. 
Background.  LAFCOs rarely use the provisions in the Cortese-Knox-Hertzberg Act that allow public officials to dissolve special districts that have stopped functioning because the three statutory conditions are hard to meet (Government Code §56871 & §57102).
Some special districts seem incapable of delivering public services that are important to public health or safety.  Existing remedies include recalling a district’s board of directors, recruiting and hiring competent employees, and generating more revenues.  Some observers believe that these remedies take too long and may be politically infeasible.

Assembly Bill 1109 allows a LAFCO to approve “a request for administration of a district” and immediately place the special district under the temporary control of an appointed administrator.  Subsequent LAFCO studies may lead to placing the district under the administration of another agency.

AB 1109 defines a nonperforming district as one which provides services that can’t be stopped without harming the public health or safety, and where at least one of the following occurs:
· The district is not providing services at minimally acceptable levels.

· The district has insufficient revenue to maintain minimally acceptable service levels.

· The district can’t function because of vacancies on its governing board.

· The district lacks adequately trained staff or hasn’t contracted for those services.

Status.  AB 1109 remains in the Assembly Local Government Committee; two-year bill.
Assembly Bill 1172 (Galgiani)
Chapter 514, Statutes of 2009

Eastern San Joaquin County Water District

Summary.  Allows LAFCOs to sort out the governance structure when water conservation districts consolidate.

Background.  The Stockton-East Water District and the Central San Joaquin Water Conservation District (San Joaquin County) are two of the 13 special districts that operate under the Water Conservation District Law of 1931.  Water conservation districts’ boards of directors can have three, five, or seven members.  With majority-voter approval, a district can change the size of its board.  Both of the San Joaquin County districts have seven-member boards.  Prompted by local fiscal problems and lawsuits, the districts are discussing consolidation.
If two districts file substantially similar applications proposing their consolidation, a LAFCO must approve or conditionally approve the consolidation.  Unless there is significant protest from the affected registered voters, the LAFCO must order the consolidation without an election.  In their application to consolidate, the special districts can propose terms and conditions that spell out the details for combining the districts.  

Where state law provides for alternative methods of selecting a district’s governing body or for varying the size of a district’s governing body, the LAFCO can designate how to select the members of the consolidated district’s board.  However, the Water Conservation District Law doesn’t allow consolidated districts to have temporarily expanded boards of directors and doesn’t allow the LAFCO to sort out the board’s subsequent contraction.

Assembly Bill 1172 allows a LAFCO to increase the number of members on the board of directors of a consolidated water conservation district to seven, nine, or eleven.  The LAFCO may provide an alternative schedule for reducing the size of the consolidated district’s board.  If the LAFCO doesn’t provide a schedule, AB 1172 reduces the size of the consolidated district’s board of directors as the board members’ terms expire, until the number of members equals five, seven, or nine, as determined by the LAFCO.  If a vacancy occurs on the consolidated district’s temporarily expanded board, the board may choose not to fill the vacancy and thereby reduce the number of board members.
AB 1172 also spells out special financing provisions for the consolidation of the Stockton-East Water District and the Center San Joaquin Water Conservation District into a proposed Eastern San Joaquin County Water District.

Status.  Signed into law as Chapter 514 of the Statutes of 2009; takes effect on January 1, 2010.

Assembly Bill 1232 (Huffman)

Chapter 518, Statutes of 2009
Special Districts in Marin County
Summary.  Allows the Marin LAFCO to expedite the consolidation of specific sewer agencies.

Background.  The Sewerage Agency of Southern Marin (SASM) runs one of the five wastewater treatment plants in that part of Marin County.  Serving fewer than 30,000 residents, SASM is a joint powers agency composed of six member agencies:

City of Mill Valley


Homestead Valley Sanitary District

Almonte Sanitary District

Richardson Bay Sanitary District

Alto Sanitary District


Tamalpais Community Services District

Each member agency has its own collection system that transports sewage to SASM’s wastewater treatment plant in Mill Valley.

Marin County LAFCO’s 2004 municipal service review and sphere of influence update noted that a 1984 study identified alternatives for consolidating SASM’s member agencies to reduce operating costs.  That 2004 document also looked at the advantages, incentives, disadvantages, and obstacles involved in reorganizing SASM, including functional consolidations, institutional consolidations, and the creation of a regional sanitary district.  LAFCO’s report sketched the possible consolidation of the Almonte, Alto, Homestead Valley, and Richardson Bay sanitary districts into a single sanitary district that collects sewage.  In turn, the consolidated sanitary district, the City of Mill Valley, and the Tamalpais Community Services District could reorganize as a sanitary district responsible for collecting, treating, and disposing sewage.  The City would no longer be in the sewer business.

In April 2009, the San Francisco Bay Regional Water Quality Control Board imposed a $1.6 million fine against SASM for discharging untreated and partially treated wastewater into Richardson Bay in January 2008.

Because SASM’s member agencies are unlikely to propose institutional changes, some observers want the Marin County LAFCO to initiate a consolidation or reorganization.  However, they worry that the low threshold for protests could trigger an election and block the changes.

AB 1232 authorizes the Marin LAFCO to initiate and approve a reorganization or consolidation of the Sewerage Agency of Southern Marin and its member agencies, without protest hearings and, therefore, without an election.

The bill allows the Marin County LAFCO to impose terms and conditions on this reorganization or consolidation that would require SASM and its members to pay for the commission’s costs.

Status.  Signed into law as Chapter 518 of the Statutes of 2009.  The bill delays its effective date until January 1, 2011.

AB 1582 (Assembly Local Government Committee)
Chapter 155, Statutes of 2009

Local Agency Formation Commissions
Summary.  Makes six changes to the state laws affecting LAFCOs and local boundaries:
1.  Sphere of influence deadline for districts.  LAFCOs must adopt spheres of influence for all cities and special districts.  A sphere of influence is a plan for the city or special district’s probable future boundaries and service area.  When a LAFCO approves a city incorporation proposal, the commission may determine the proposed new city’s sphere at the same time.  A LAFCO must determine a new city’s sphere within one year after incorporation (Government Code §56426.5, added by SB 1057, Davis, 1989).  The Cortese-Knox-Hertzberg Act is silent on LAFCO’s deadline for determining the sphere of influence of a proposed new special district.  Assembly Bill 1582 allows a LAFCO to determine a proposed new special district’s sphere of influence at the same time the commission approves the formation.  A LAFCO must determine a new special district’s sphere within one year after the district’s formation.
2.  Spheres of influence and Williamson Act land.  The Williamson Act allows landowners to sign voluntary contracts that enforceably restrict their land to agriculture, open space, and compatible uses.  A LAFCO cannot approve a change to a sphere of influence of Williamson Act contracted land if the city or special district provides sewers, nonagricultural water, or streets unless those facilities or services benefit the land uses allowed under the Williamson Act contract and the landowner consents (Government Code §56426.5, added by AB 2370, Thomson, 2002).  LAFCOs note that the number of this code section duplicates the number of the code section added by the 1989 Davis bill.  Assembly Bill 1582 renumbers the code section without substantive change.
3.  Landowner consent.  If all of the landowners of the affected territory apply to LAFCO for certain boundary changes or if another government’s application for certain boundary changes has the written consent of all of the landowners of the affected territory, a LAFCO can approve or disapprove the proposal without notice, hearing, or election.  In the case of legally uninhabited territory, a LAFCO can waive the protest proceedings if all of the landowners in the affected territory give their written consent (Government Code §56663).  LAFCOs say that when the affected territory includes land owned by railroad companies, it’s hard to get the railroads to pay attention to these requests.  As a result, LAFCOs can’t use the expedited statutory procedures on otherwise noncontroversial boundary changes.  Assembly Bill 1582 allows a LAFCO to waive the protest proceedings for boundary changes affecting legally uninhabited territory if a private railroad company does not submit written opposition to the proposed waiver of protest proceedings.
4.  Protest petitions.  If a LAFCO approves a proposed boundary change for a city or special district, the commission must hold a public hearing to count protests by registered voters or landowners.  Depending on the amount of protests, the proposed boundary change can go forward, go forward subject to voter approval, or stop.  These written protests must state whether the protest comes from a landowner or registered voter and contain identifying information (Government Code §57051 & §57052).  The First District Court of Appeals reviewed this language in Citizens for Responsible Open Space v. San Mateo County Local Agency Formation Commission (2008).  The Court concluded that while there may be ambiguity, the Legislature’s intent was clear.  LAFCOs want the Legislature to resolve the statutory ambiguity, effectively codifying the Court’s 2008 decision.  Assembly Bill 1582 requires protest petitions to contain the same information that current law already requires for petitions that initiate boundary changes.
5.  Incorporation elections.  General law cities can elect their city councils at-large (citywide), by districts (only the voters in the district vote for the candidates), or from districts (candidates must live in the district but run citywide) (Government Code §34871).  When a LAFCO approves of a proposal to incorporate a new city, the commission’s formal resolution must allow the voters to decide whether future city councils will be elected by district or at large (Government Code §57116).  LAFCOs note that this statute ignores the opportunity to elect future city councils from districts.  Assembly Bill 1582 adds “from district” city council elections to the list of choices that voters have when voting on city incorporations.
6.  Reorganization election costs.  If the voters approve a proposed reorganization (i.e., a collection of boundary changes combined into a single proposal; Government Code §56073), state law tells the “affected local agencies” that they must pay for the election costs (Government Code §57150).  In LAFCO parlance, “affected local agency” means every city, county, or special district that contains the affected territory (Government Code §56014).  LAFCOs say that it’s unfair to make the “affected local agencies” pay for an election if their boundaries aren’t the subject of the reorganization.  LAFCOs want to limit the obligation to pay to just those agencies whose boundaries are the subject of the reorganization; in LAFCO dialect, the “subject agencies” (Government Code §56077).   Assembly Bill 1582 shifts the responsibility to pay for a successful reorganization from the affected local agencies to the subject local agencies.
Status.  Signed into law as Chapter 155 of the Statutes of 2009; takes effect on January 1, 2010.
